UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
ELOUISE PEPION COBELL, et al.,
Plaintiffs,
V.

Civil Action Number 96-1285 (RCL)

GALE A. NORTON, Secretary of the
Interior, et al.,

Defendants.

S N N N N N N N N N N

MEMORANDUM AND ORDER

This matter comes before the Court on defendants motion for sanctions under Rule 11 [1397],
which dleged that plaintiffs attorney Dennis Gingold submitted afalse or mideading affidavit in support
of afee gpplication submitted by plaintiffs. Instead of filing an oppostion brief, plaintiffs moved for a
day of the Rule 11 motion [1413] until this Court had ruled on their fee gpplication. Having issued this
date an opinion and order on the fee application, the Court now turnsto defendants Rule 11 motion.
Upon consderation of defendants motion and subsequent filingsin this case, the Court finds that
defendants motion should be denied.

It may seem an unusud step to deny amoation without having provided the opportunity for
opposition and reply briefs to have been filed. In thisinstance, however, the Court has been more than
adequatdly briefed on the issue, courtesy of defendants motion itsdlf, defendants motion for leave to
fileasurreply brief regarding the fee gpplication [1329], plaintiffs response thereto [1336], and

defendants reply brief [1353]. The Court adso seeks, as much as possble, to minimize the amount of

1



resources expended upon collaterd litigation. Thisis especidly truein thisinstance, in which the Court
is called upon to decide an issue that is collateral to what was aready a collateral matter in this case.
The facts surrounding this matter are quite smple. However, because the heart of defendants
chdlengeisthe alegedly fase or mideading nature of affidavits filed by plaintiffs, the language of those
affidavits must be presented at some length.  After defendants filed two unmeritorious motions for
protective orders, this Court ordered them to pay “al reasonable expenses, including attorneys’ fees,
arisng from [plaintiffs] oppostion” to the two motions. It also ordered plaintiffs to submit an
application for fees and expenses incurred, which they filed on April 29, 2002. Included with the
application was an affidavit Sgned by Gingold (“the 2002 affidavit”). Paragraph 6 of this affidavit
stated:
Through December 31, 1999, my hilling rate had been $325 an hour, plus 15% for overhead . .
. Thisisthe same rate tha | had billed for my time since 1989. After more than 10 years at this
rate, on January 1, 2000, | changed my hilling rate to be more in line with — but ill less than —
attorneys with my expertise, $425 per hour generdly, and $475 for trid, hearing, or deposition
time. . .. [T]hefew dients other than the Cobedll plaintiffs thet | have been able to continue to
provide limited professona services have confirmed my engagement on theseterms. For these
reasons, | believe thisrate isfar in the current market.
Gingold appended a series of monthly time records to the 2002 affidavit, each of which contained an
explanatory header, e.g., “December 2001 Trade Secrets Sanctions Billing Statement™ or * July 2000
E-Mail Sanctions Billing Statement.”
In their opposition brief, defendants observed that the 2002 affidavit seemed to contradict an
assartion that Gingold had made in an affidavit filed with this Court, which was dated April 2, 1999
(“the 1999 affidavit”). In the 1999 affidavit, Gingold declared:

Through June 5, 1998, my hilling rate was $325 an hour, plus 15% for overhead. Thisisthe
samerate, | have billed since 1989. For thisreason, | believe this rate is consarvative in the
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current market. One hundred and twenty-five dollars of that amount was deferred, so that on a
current basis | billed a $200 per hour plus 15% overhead. After June 5, 1998, my fee
arrangement was for $200 per hour plus 15% overheed, with no deferred fee and instead, as
the Court was advised last summer, afee to be applied to an appropriate time under the
“common fund doctrine.”

Defendants asserted that Gingold had “inexplicably — and mideadingly” failed to mention the 1999

affidavit in the fee gpplication.
Haintiffs reply brief included a supplementd affidavit sgned by Gingold (“the supplementa

afidavit”). This affidavit included language dightly different from paragraph 6 of the 2002 ffidavit:
Through December 31, 1999, my billing rate had been $325 an hour, plus 15% for overheed . .
. Thisisthe standard hourly rate that | generdly had billed and collected since 1989. After
more than 10 years at this particular rate, on January 1, 2000, | changed my standard hourly
rate to address materidly increased respongbilities and to be morein lien with atorneys who
possess comparable expertise and assume smilar respongbilities in complex financid matters
such asthis: $425 per hour generdly, and $475 for trid, hearing, or deposition time. | attach as
Gingold Exhibit 1, two engagement letters . . . that reflect my current rate and other termsin

further support of the rates stated in plaintiffs fee gpplication, confirming that such rates are fair
and reasonable in the current market.

Paintiffs response to defendants motion for leave to file a surreply brief noted the gpparent
discrepancy, but explained that
the paragraph from the 1999 Gingold affidavit pertainsto Mr. Gingold' s fee agreement with the
dients in this litigation whereas the paragraph in the recent Gingold affidavit pertainsto Mr.
Gingold s client base in generd over the years. They are Smply addressing two separate
concepts. [emphasisin origind]
Paintiffs aso declared that “[n]othing required Mr. Gingold to include a paragraph in his affidavit
concerning his actud fee agreement with his dientsin thislitigation, and, indeed, that information is of

limited importance.”

Asthis Court has previoudy stated, the purpose of Rule 11 of the Federa Rules of Civil



Procedureisto “ protect the court from frivolous and basdess filings that are not well grounded, legdly

untenable, or brought with the purpose of vexatioudy multiplying the proceedings.” Cobell v. Norton,

157 F.Supp.2d 82, 86 n.8 (D.D.C. 2001). As such, the Court has the discretion to determine both
“whether aRule 11 violation has occurred and what sanctions should be imposed if there has been a

violation.” Longv. U.S Dep't of Justice, 207 F.R.D. 4 (D.D.C. 2002) (citing Cooter & Gell v.

Hartmax Corp, 496 U.S. 384, 403-05 (1990) and Rafferty v. NYNEX Corp., 60 F.3d 844, 851-52

(D.C. Cir. 1995)).

This Court finds that no violation of Rule 11 has occurred in thisinstance. Had Gingold
represented in the 2002 affidavit that the rates at which he sought compensation were the rates at which
he bills plaintiffs, it would be a different matter. But Gingold made no such representation in the 2002
affidavit. Instead, in paragraph 6 of that affidavit, Gingold represented — correctly — that the listed rates
represented his generd billing rates. Defendants congtruction of this paragraph is rendered nonsensical
by Gingold' s statement that $325 an hour is“the samerate that | had billed for my time since 1989.”
Thislanguage makesit dear that Gingold was not discussing the rates & which he hills plaintiffs— the
present litigation, after dl, did not commence until 1996. Gingold's mention of other clients who “have
confirmed [his] engagement on these terms’ aso makesiit clear that agenerd billing rate is being
discussed.

Defendants dso claim that the inclusion of “what purport to be monthly ‘Billing Statements™”
following the 2002 affidavit made it impossible to understand the affidavit as referring to anything but
Gingold' s fee arrangement with plaintiffs. The problemisthat Gingold never represented these time

records to be copies of billing statements sent to plaintiffs. The 2002 affidavit refers to them only as



“tabulations and my time records for work that | believe to be dlocable fairly to matters covered by the
subject sanctions orders.” No reasonable person would believe that an attorney would regularly send a
client monthly hilling statements bearing headings such as* February 2000 E-Mail Sanctions Billing
Statement” or “ April 2002 Trade Secrets Sanctions Preparation Statement.” No reasonable person
would think that a client in amassve class action litigation would be sent a satement that organizes the
hours billed for the month according to such a minute subcategory. The much more logica conclusion
would be that the attorney had compiled a series of time records using a stlandard billable-hours
software program that automatically inserted the name of the client and the matter on which the client
was being represented.

The Court finds no evidence that Gingold violated Rule 11 of the Federd Rules of Civil
Procedure. Accordingly, it is hereby

ORDERED that defendants motion for sanctions under Rule 11 [1397] be, and hereby is,
DENIED. Itisfurther

ORDERED that plaintiffs motion for a stay of the Rule 11 motion [1413] be, and hereby is,
DENIED as moat.

SO ORDERED.

Date:

Royce C. Lamberth
United States Didrict Judge



